His regular bulldozer was down for repairs and the TD 25

in question was a substitute.  He operated it for the rest

of the shift with no problem, but at the end of the shift

he could not shut the engine off by means of the throttle

and had to raise the blade, thereby "choking" the engine

out in order to shut it off.  This was done from inside the

machine and he considered this a safe procedure as long as

he was in the machine.  He confirmed that he had not previously

operated the dozer in question, and that he always used the

hand throttle from inside the cab to shut the engine down

on other bulldozers he had operated (Tr. 44-50).

On cross-examination, Mr. Jones confirmed that he is
a UMWA member/ and he stated that he did not report the
fact he could not shut the engine down on the TD 25 dozer
with the bad throttle to mine management, and he confirmed
that the victim had operated the same machine several months
prior to the accident (Tr. 52-54).  Mr. Jones confirmed that
when the machine was brought to him it had recently been out
of the shop/ and except for the throttle, everything was in
working order.  He did not discover the throttle condition
until the end of the shift, and he did not believe that he was
in any danger by not being able to shut the engine down by
means of the throttle (Tr. 55) .

Gary Bowles testified that he has been employed by the
respondent for 17 1/2 years, and that for the past five years
he has been a mechanic.  He confirmed that he was familiar
with the TD 25 bulldozer in question, and that he has performed
maintenance work on it.  He stated that the throttle linkage
from inside the cab of the machine is the primary way to
shut the engine down and in those instances when the engine
would not shut down the throttle linkage was the problem
(Tr. 58-60).

Mr. Bowles testified that he was summoned to the scene
of the accident on March 25, 1982, and was at that time
serving as a mine safety coramitteeman.  When he arrived at
the scene of the accident the bulldozer in question had been
trammed back from the embankment where it had come to rest
and the engine was idling.  He climbed into the cab of the
machine and tried to shut the engine off with the throttle
but could not do so.  He dropped the blade of the machine
to the ground and "killed" the engine.  He confirmed that
the throttle linkage on the bulldozer in question was a
common problem (Tr. 60-63).

Mr. Bowles confirmed that a complete new throttle
linkage system was installed on the machine in question
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